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APPEARANCESAPPEARANCES

The taxpayer, appeared pro se.

SYNOPSISSYNOPSIS

This cause came on to be heard following a limited scope Retailers'

Occupation/Use Tax audit performed by the Illinois Department of Revenue

(hereinafter the "Department") upon taxpayer. The audit originated when

personnel in the Department's Office Audit unit were checking RUT-25 Use

Tax return forms for ones on which a vehicle buyer had claimed the

rolling stock exemption by simultaneously filing the RUT-7 exemption

certificate.

As taxpayer did not agree with the proposed liability determined by

the Department, an assessment was issued whose timely protest by

taxpayer culminated in this contested case.  At hearing, Taxpayer

contested certain findings made by the Department auditor  The entire



liability established by the auditor was based upon his disallowance of

the rolling stock exemption claimed by taxpayer for his purchase of a

1990 Cadillac.

This disallowance of the rolling stock exemption is the primary

issue in this case, although at hearing the taxpayer also contested the

computation of the assessment.

After reviewing the complete transcript of record including all

documents admitted therein, I recommend the issues be resolved partially

in favor of the Department and partially in favor of the taxpayer.

FINDINGS OF FACTFINDINGS OF FACT

1. The prima facie case of the Department was established by

the introduction, without objection, of its corrected return

and Notice of Tax Liability into the record. (Tr. 7; Dept. Ex. Nos.

1 and 3)

2. Taxpayer purchased a new 1990 Cadillac Deville, VIN XXXXX,

on September 4, 1990 from CAR DEALER.  (Taxpayer Ex. No. 1)

3. The total consideration, or selling price, received by dealer

CAR DEALER from taxpayer was $26,975.00.  (Taxpayer Ex. No.

1)

4. Pursuant to statutory authority, the Department auditor did

cause to be issued a Correction of Returns and this served as

the basis for Notice of Tax Liability (NTL) No. XXXXX issued by

the Department on December 29, 1993 for $3,175.000 inclusive

of tax, statutory interest and penalty. (Dept. Ex. Nos. 1 and 3)



5. No documentary evidence was produced by taxpayer which

identified the Cadillac as a vehicle being used in interstate

commerce for hire.  (Tr. 3)

6. Notwithstanding its claimed usage, the Cadillac was utilized

extensively for personal and non-exempt purposes.  (Tr. 15-21)

CONCLUSIONS OF LAWCONCLUSIONS OF LAW

Section 3 of the Use Tax Act (35 ILCS 105/3) imposes Use Tax upon the

privilege of using in this State tangible personal property, including an

automobile, purchased from a retailer. Section 105/3-60 of the Act

excludes from taxation:

"...rolling stock used by an interstate carrier for hire,..."

The Department Regulation that defines "Rolling Stock" (86 Admin.

Code, Ch. I, Sec. 130.340) states, in part:

"b) The term "Rolling Stock" includes the transportation
vehicles of any kind of interstate transportation
company for hire (railroad, bus line, air line, trucking
company, etc.), but not vehicles which are being used by
a person to transport its officers, employees,
customers or others not for hire (even if they cross
State lines) or to transport property which such
person owns or is selling and delivering to customers
(even if such transportation crosses State lines).

* * *

"d) The exemption applies to vehicles used by an interstate
carrier for hire, even just between points in Illinois, in
transporting, for hire, persons whose journeys or
property whose shipments, originate or terminate
outside Illinois on other carriers.  The exemption cannot
be claimed for an interstate carrier's use of vehicles
solely between points in Illinois where the journeys of
the passengers or the shipments of property neither
originate nor terminate outside Illinois."



While Section 130.340 was promulgated by the Department as a

Retailers' Occupation Tax Regulation, it has been incorporated by

reference into the rules employed by the Department in its administration

of the Use Tax Act.  See 86 Admin. Code, Ch. I, Sec. 150.1201.

In order for the use of tangible personal property to be exempt

from Illinois Use Tax pursuant to the "Rolling Stock" exemption, the

foregoing statutory and regulatory language requires that certain

conditions be met.  One is that the tangible personal property must be a

transportation vehicle (or an integrated or attached part) purchased by

an interstate transportation company for hire.  Another is that the item

be used by an interstate carrier for hire as rolling stock, moving in

interstate commerce, or moving in intrastate commerce if the

person/cargo's transportation journey begins or ends outside of Illinois.

Another condition is that the purchaser of the item must be the interstate

carrier for hire, or a lessor under lease of one year or longer executed

or in effect at time of purchase to an interstate carrier for hire.  Also,

Subsection (e) of Section 130.340 requires that for a purchaser to claim

the exemption, it should give the seller a certification that the purchaser

is an interstate carrier for hire, and the purchaser is purchasing the

property for use as rolling stock moving in interstate commerce.  If the

purchaser is a long term lessor, the purchaser must give a certification

to that effect.  The Department is authorized to go behind such a

certification and disregard it if the Department determines that the

purchase was taxable based upon its examination of the purchaser's

records or activities.

Taxpayer submitted some documentary evidence regarding certain

conditions necessary to qualify for the exemption, including an equipment



lease from himself as lessor to Superior Express, Inc. as lessee (Taxpayer

Ex. No. 2); Illinois Commerce Commission Intrastate Stamp cards (Taxpayer

Ex. Nos. 3 & 4); and some freight bills.

The first question I will examine is if there is sufficient evidence to

document interstate usage of the automobile on a "for-hire" basis to

qualify as rolling stock moving in interstate commerce.  Taxpayer

submitted some shipping documents in the form of master freight bills and

these show shipments of business forms from Illinois to various businesses

located in Missouri.  However, these freight bills do not identify the

cadillac as the vehicle doing the shipping.  Even assuming these shipments

were made using the cadillac, taxpayer's witness acknowledged that the

cadillac was used for significant other business of the lessee, as the

salesman normally drives it to his appointments in the morning (Tr. 17), and

it is also used to transport company personnel to make inspections on

damaged shipments, claims, etc. (Tr. 18-20)  Further, the saleman has

access to and uses the cadillac after work. (Tr. 15-16)

Regarding the lease herein, I note it is from taxpayer as an

individual lessor, to a lessee corporation (CORPORATION) that he owns, and

this lease is not an arm's length transaction because lessor taxpayer, as

president and  owner of the lessee, would have the right to control the

use of the vehicle.

The Illinois Commerce Commission intrastate cab cards submitted

only establish that the vehicle was registered for the purpose of

commerce, they are not conclusive proof of usage as rolling stock in

interstate commerce.

In this case, as in all tax exemption cases, a taxpayer's claim that

a certain purchased item is tax exempt must be analyzed in the context



that entitlement to exemption must be proven by the taxpayer, and doubts

regarding the applicability of the exemption will be resolved in favor of

taxation.  A party claiming an exemption has the burden to prove clearly

and demonstrate conclusively that he is entitled to the exemption.

(Christian Action Ministry v. Department of Local Government Affairs , 74

Ill. 2d 51, 62 (1978); Telco Leasing, Inc. v. Allphin, 63 Ill. 2d 305, 310 (1976);

LeTourneau Railroad Services, Inc. v. Department of Revenue , 134 Ill. App.

3d 638, 642 (Fourth Dist. 1985).  Because this is a question of tax exemption,

conclusive evidence is necessary, and in this case, I cannot conclude that

conclusive evidence has been presented.

The base or selling price of the vehicle upon which the tax should be

computed is $26,975.00 (Taxpayer Ex. No. 1) which includes the rebate, as

rebates are part of the taxable gross receipts under Illinois law.  See

Keystone Chevrolet Co. v. Kirk, 69 Il. 2d 483, (1978).  This base is lower than

the $32,000.00 book value used by the Department when it computed the

original assessment, the book value having been used because the

Department had not been provided with the bill of sale at that time.

In summary, I conclude the taxpayer has not overcome the prima

facie case of the Department on the rolling stock exemption issue, and the

tax base should be adjusted in accordance with my findings above.

RECOMMENDATIONRECOMMENDATION

Based upon my findings and conclusions as stated above, I recommend

the Department reduce NTL No. XXXXX and issue a Final Assessment.

Karl W. Betz
Administrative Law Judge


